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IN THE SUPREME COURT OF THE STATE OF IDAHO

)
)
Plaintiff-Respondent,
)
)
)
V.
)
JEREMY J. KITER,
)
)
Defendant-Appellant.
)
_ _ _ _ _ _ _ _ _ _)
STATE OF IDAHO,

NO. 47901-2020
FRANKLIN COUNTY NO. CR-2009-1393
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Jeremy Kiter was on probation when a Report of Probation Violation was filed against
him. Following his entry of admissions to some of the alleged probation violations, the district
court revoked Mr. Kiter's probation and executed his underlying sentence. Mr. Kiter appeals,
and he argues that the district court abused its discretion by revoking his probation and executing
his underlying sentence without reducing that sentence.

Statement of Facts and Course of Proceedings
On August 20, 2009, a criminal complaint was filed alleging that Mr. Kiter committed
burglary.

(R., pp.18-19.) According to the officer report submitted, Mr. Kiter and another

1

individual stole beer from a gas station. (R., p.24.) Mr. Kiter subsequently pied guilty to felony
burglary. (R., pp.56-60.) In November 2011, Mr. Kiter was sentenced to five years, with two
years fixed, suspended for probation. 1 (R., pp.68-75.)
In October 2012, a Report of Violation was filed with the district court alleging that
Mr. Kiter had violated the terms and conditions of his probation by having been found guilty of
misdemeanor driving under the influence and consuming alcohol. (R, pp.85-87.) Following an
entry of admissions to the alleged violations, the district court revoked Mr. Kiter's probation and
retained jurisdiction (a "rider"). (R., pp.113-19.) After Mr. Kiter successfully completed this
rider, he was released back onto probation in March 2014. (R., pp.123-26.)
In June 2015, another Report of Probation Violation was filed alleging that Mr. Kiter had
violated the terms of his probation by being charged with violating the law and consuming
alcohol. (R., pp.127-28.) Following an entry of admissions to the alleged violations, the district
court entered an Order Continuing Probation and released Mr. Kiter back onto probation.
(R., pp.138-141.)
In January 2020, another Report of Probation Violation was filed alleging that Mr. Kiter
had violated the terms of his probation by: (1) being discharged from a treatment program that
was recommended in a domestic violence evaluation for failing to attend; (2) not making timely
payments towards his fines and fees; (3) not providing proof of completing court ordered
community service; (4) not submitting to random drug testing; (5) changing his residence
without first obtaining permission from his probation officer; (6) not reporting to his probation
officer as requested; and (7) being arrested and charged with attempted strangulation.

1

An Amended Judgment of Conviction Suspended Sentence And Probation, which contained
additional provisions in the terms of probation regarding evaluations and restitution, was entered
in December 2011. (R., pp.78-84.)
2

(R., pp.144-46.) Mr. Kiter admitted to these allegations. 2 (Tr. Vol. II,3 p.8, L.7-p.12, L.8.) At
the disposition hearing, Mr. Kiter's trial counsel asked for the district court to "terminate
[Mr. Kiter's] probation with an unsuccessful probation" and for the district court to reduce the
fixed portion of Mr. Kiter's sentence to the amount of time Mr. Kiter had already served. 4
(Tr. Vol. I, p.9, L.22-p.11, L.7.)

The State recommended that the district court execute

Mr. Kiter's underlying sentence. (Tr. Vol. I, p.11, L.25-p.12, L.2.) The district court revoked
Mr. Kiter's probation and executed his underlying sentence. (R., pp.149-52; Tr. Vol. I, p.20,
Ls.11-14.)
An untimely written Rule 35 motion was filed on March 19, 2020, and the district court
subsequent denied that motion on June 23, 2020. 5 Mr. Kiter filed a timely notice of appeal from
the order revoking his probation. (R., pp.153-56.)

2

For the allegation that Mr. Kiter was charged with attempted strangulation, it was clarified
during the entry of admissions hearing that Mr. Kiter ultimately pled guilty to misdemeanor
simple battery for the charged conduct. (Tr. Vol. II, p.11, L.4-p.12, L.8.) The allegation that
Mr. Kiter was arrested and charged with attempted strangulation on June 6, 2015, appears to
correspond to the incident listed in the Report of Probation Violation dated June 22, 2015.
(R., p.127.) In reviewing the Minute Entry and Order filed on June 29, 2015, the original charge
of attempted strangulation had been dismissed without prejudice. (R., pp.131-32.) The Report
of Violation dated June 22, 2015, has the word "Strangulation" crossed out and "simple battery"
is written above the crossed out word. (R., p.127.)
3
There are two transcripts on appeal. The first transcript, cited herein as "Tr. Vol. I", contains
the disposition hearing from February 27, 2020. The second transcript, cited herein as "Tr. Vol.
II", contains the entry of admissions hearing from January 30, 2020.
4
This brief is filed mindful of the fact that Mr. Kiter finished serving the fixed portion of his
sentence on or around November 4, 2020.
5
Since Mr. Kiter is not contesting the district court's Order Denying Motion for Reconsideration
of Sentence I.C.R. Rule 35, the associated documents for the Rule 35 motion are not necessary
for the clerk's record. Therefore, a motion to augment the clerk's record to include these
documents has not been submitted.
3

ISSUE
Did the district court abuse its discretion when it revoked Mr. Kiter's probation and executed his
underlying sentence without reducing his sentence?

4

ARGUMENT
The District Court Abused Its Discretion When It Revoked Mr. Kiter's Probation And Executed
His Underlying Sentence Without Reducing His Sentence
The district court is empowered by statute to revoke a defendant's probation under
certain circumstances. LC. §§ 19-2602, -2603, 20-222. The Court uses a two-step analysis to
review a probation revocation proceeding. State v. Sanchez, 149 Idaho 102, 105 (2009). First,
the Court determines "whether the defendant violated the terms of his probation." Id. Second,
"[ i] f it is determined that the defendant has in fact violated the terms of his probation," the Court
examines "what should be the consequences of that violation." Id.

The determination of a

probation violation and the determination of the consequences, if any, are separate analyses. Id.
Here, Mr. Kiter neither challenges his admissions to violating his probation, nor
challenges the district court's revocation of his probation. "[W]hen a probationer admits to a
direct violation of his probation agreement, no further inquiry into the question is required."

State v. Peterson, 123 Idaho 49, 50 (Ct. App. 1992) (citation omitted). Rather, Mr. Kiter submits
the district court did not exercise reason, and therefore abused its discretion, by executing his
sentence without reducing the fixed portion of his sentence to the amount of time he had already
served as he requested at the disposition hearing. Mr. Kiter asserts on appeal that his request to
reduce his underlying sentence at the disposition hearing was an oral motion to reduce his
sentence pursuant to Idaho Criminal Rule 3 5.
"A Rule 35 motion for reduction of sentence is essentially a plea for leniency, addressed
to the sound discretion of the court." State v. Carter, 157 Idaho 900, 903 (Ct. App. 2014) (citing

State v. Knighton, 143 Idaho 318, 319 (2006)).

"If the sentence was not excessive when

pronounced, the defendant must later show that it is excessive in view of new or additional
information presented with the motion for reduction." Id. "In conducting our review of the grant

5

or denial of a Rule 35 motion, we consider the entire record and apply the same criteria used for
determining the reasonableness of the original sentence." Id.
"If a sentence is within the statutory limits, a motion for reduction of sentence

under Rule 35 is a plea for leniency, and we review the denial of the motion for an abuse of
discretion." State v. Huffman, 144 Idaho 201, 203 (2007).
When this Court reviews an alleged abuse of discretion by a trial court the sequence of
inquiry requires consideration offour essentials. Whether the trial court: (1) correctly
perceived the issue as one of discretion; (2) acted within the outer boundaries of its
discretion; (3) acted consistently with the legal standards applicable to the specific
choices available to it; and (4) reached its decision by the exercise of reason.
Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018). The Court "conduct[ s] an independent
review of the record, having regard for the nature of the offense, the character of the offender
and the protection of the public interest." State v. Burdett, 134 Idaho 271, 276 (Ct. App. 2000).
"Where an appeal is taken from an order refusing to reduce a sentence under Rule 35," the
Court's scope of review "includes all information submitted at the original sentencing hearing
and at the subsequent hearing held on the motion to reduce." State v. Araiza, 109 Idaho 188, 189
(Ct. App. 1985).
Prior to sentencing, Mr. Kiter presented letters to the district court that indicated that he
would have support if he was released into the community. 6 (Aug. R., pp.3-7.) In one letter,
Mr. Kiter's sister indicates that he had made positive changes "in his life and his way of thinking
and continues to better himself by attending AA meetings." (Aug. R., p.5.) Mr. Kiter's sister
also stated that he would have a job available upon his release from custody and that he was
remorseful for his actions. (Aug. R., p.5.) In a different letter, a friend of Mr. Kiter indicated

6

The Minute Entry & Order filed on February 19, 2020 indicates that the district court was
provided with three letters of support. (Aug. R., p.3.) However, it would appear that two of the
letters provided were identical to each other. (Aug. R., pp.5-6.)
6

that Mr. Kiter had been "a great example and mentor and much needed part of my program of
recovery." (Aug. R., p.7.) Mr. Kiter's friend also informed the district court that Mr. Kiter had
made "major life changes" so that he could "live substance free." (Aug. R., p.7.)
At sentencing, Mr. Kiter informed the district court that he had learned his lesson from
his previous probation violations and that he had maintained his sobriety to stop committing
further new law violations. (Tr. Vol. I, p.14, Ls.10-18.) Mr. Kiter's family also drove from out
of state to attend his sentencing hearing, and he told the district court that he had "a very strong
support group which [he] didn't used to have." (Tr. Vol. I, p.14, Ls.18-22.) Mr. Kiter also
indicated that he had positively changed his behavior due to his time on probation and through
the programming on his rider. (Tr. Vol. I, p.15, Ls.1-6.)
In light of these facts, Mr. Kiter submits that the district court did not exercise reason,
and thus abused its discretion, by revoking his probation and executing his sentence without
reducing the fixed portion of that sentence. The district court should have reduced his sentence
as requested at the disposition hearing.

CONCLUSION
Mr. Kiter respectfully requests that this Court reduce his sentence as it deems
appropriate.
DATED this 19th day ofNovember, 2020.

/s/ Jacob L. Westerfield
JACOB L. WESTERFIELD
Deputy State Appellate Public Defender
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